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FOREWORD

FOREWORD

an e-magazine dedicated to the
latest developments in corporate and commercial disputes.
Published quarterly by Financier Worldwide, Corporate Disputes
draws on the experience and expertise of leading experts in the
field to deliver insight on litigation, arbitration, mediation and
other methods of dispute resolution.

In this issue we present features on UPC ratification and on
ADR in the UAE. We also look at: enforcing arbitral awards; ADR in
arbitration; third-party funding in international arbitration; expert
witnesses in competition disputes; shareholder disputes; contract
terms; multijurisdictional product liability claims; international
disputes and asset recovery in Russia & CIS; technology forensics
in fraud investigations and disputes; e-discovery; selection
and use of external advisers in disputes; alternative dispute
resolution; litigation in the pharmaceutical and medical device
sector; and more.

Thanks go to our esteemed editorial partners for their valued
contribution: Bird & Bird; Charles River Associates (CRA),

Epig; Grant Thornton UK LLP; HFW; IT Group; NERA Economic
Consulting; Von Wobeser y Sierra, S.C.; the Chartered Institute
of Arbitrators (CIArb); DIFC Courts; the Hong Kong International
Arbitration Centre (HKIAC); and the International Centre for
Dispute Resolution (ICDR).

- Editor
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UK AND UPC RATIFICATION

BY RICHARD SUMMERFIELD

espite the lingering uncertainty caused by
Brexit, the UK is inching closer to ratifying
the Unified Patent Court (UPC) Agreement.
In December, the draft legislation was heard in
the House of Lords and, following that reading,
the ratification process has moved quickly. On 8
February the Privy Council approved the final piece
of domestic legislation which is required for the UPC
to be adapted into UK law: the Protocol on Privileges
and Immunities. There is still a degree of confusion
over the UK’s ratification, however, as it is currently
not known whether the government will now
move to ratify the UPCA immediately following the
approval process.

www.corporatedisputesmagazine.com

As with all current regulatory and legislative
developments in the UK at the moment, there are
myriad political factors to consider. Brexit casts a
long shadow and, as such, it will continue to have
an important impact on patent protection across the
European bloc for the foreseeable future, even once
the UK has left the EU. The question of how a non-EU
jurisdiction will function as part of the new unitary
and European patent enforcement system remains
to be seen, particularly given the scale of change it
presents.

Features of the UPC
The UPC and Unitary Patent system promise a

single patent right, which will be enforceable in up

CORPORATE DISPUTES Apr-Jun 2018 9
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to 25 participating EU Member States.
The new system represents a
considerable change to the status
quo; indeed, it is the biggest
change to patent law in Europe
for 40 years. Member States will
be subject to a single approach
to patent registration and
litigation. As such, all businesses
within those Member States
must ensure they understand
the changes and are prepared for
implementation.
The new system will be beneficial
for parties looking to protect
their intellectual property. It will be
significantly more cost efficient for firms
to establish patent protections across
Europe using a unitary patent. It will also
: ? be possible for companies to challenge
’ patents and to obtain rulings preventing
’ the distribution of goods and the use of
' ’ — patented processes across all participating
. Member States. To benefit from the
opportunities provided by the new system,
companies must develop and implement a
tailored patent strategy for Europe.

There are, however, some reservations. In the
software space, for example, there are suggestions
that the court could allow for a rise in so-called
patent trolls. There has been a petition drawn up by

10 CORPORATE DISPUTES Apr-jun 2018

FEATURE

a group of UK software companies, backed by the
Foundation for a Free Information Infrastructure,
over the application of the new system. The group
has argued that the new system plays into the hands
of non-practicing entities or ‘patent trolls’.

On the surface, the new patent systemis a
complex hybrid of EU and non-EU components.
Though the UPC is officially an international judiciary
outside the EU, it was set up under the auspices of
the EU and is currently open only to Member States,
which is the source of much of the consternation
over the UK’s place within the new system. The
application of the UPC is further complicated by its
relationship with the European Court of Justice (EC)),
as some of its underlying legal framework is subject
to interpretation by the Court. This has created
additional concern within the UK, as Brexit will see
the UK fall outside the purview of the ECJ. “One of
prime minister Theresa May'’s ‘red lines’ on Brexit is
that the ECJ will have no jurisdiction on UK affairs,
which is at odds with the Unitary Patent and the UPC
agreement. This is just one issue that may present
an obstacle for the UK's continued involvement in
the system after Brexit,” says Peter Arrowsmith, a
partner at Gill Jennings & Every LLP.

For Joseph Lenthall, a partner at Mewburn Ellis LLP,
resolving this issue may require additional and more
drastic measures. “| believe the UPC system would
benefit from being redrafted to remove all references
to the EU and replace the CJEU with an independent
Supreme Court. This would mean that other non-

www.corporatedisputesmagazine.com
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EU European countries, such as Switzerland, can
participate,” he suggests.

Regardless of the complexities brought about by
Brexit, the UK, from an administrative perspective,
will still have a major role to play in the application of
the Unitary Patent and the UPC at least, in the short
term. Though there will be regional offices of the UPC
in a number of Member States, including Germany
and ltaly, part of the central division of the court, for
the time being, will open in London, though whether
this will remain the case is as yet unknown.

Much depends on when the UPC Agreement is
finally ratified. “2018 is a pivotal year for the UPC and
Unitary Patent,” says Dr Lenthall. A key factor will
be whether the UPC and Unitary Patent can begin
before Brexit. | expect that if the UPC can open in
2018, then political momentum will ensure that the
system continues as planned, including the Court
remaining in London.” Michel Barnier, the EU’s chief
Brexit negotiator, and Commissioner for Internal
Market and Services in charge of the UPC, has noted
that the EU is reviewing whether or not the London
section of the central division of the UPC will need to
be relocated when the UK leaves the EU. This is likely
to prove contentious.

"Article 7 of the UPC Agreement requires that
a Central Division of the Court shall be based
in London,” explains Glyn Truscott, a partner at
Elkington & Fife. "Article 20 of the Agreement
requires that the Court shall apply EU law and
‘shall respect its primacy’, while Article 21 requires

www.corporatedisputesmagazine.com
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that decisions of the CJEU shall

be binding. The entire agreement
refers to Member States. These

are troublesome provisions post-
Brexit. However, the UK Chartered
Institute of Patent Attorneys has
received an opinion from a UK
lawyer experienced in UK and EU
law, that it is legally possible for the
UK to participate in the UPC and Unitary
Patent system post-Brexit, although this
would require a new agreement between
the participating EU Member States and
the UK to provide compatibility with EU law,
plus a small number of amendments to

the UPC agreement. If the UK were to ratify
the agreement without amendment, and
subsequently left the EU, then it is likely that the
London seat would have to close.”

Milan has been mooted as a potential location
for a replacement central division in the event
that the UK branch were to close. However,
there will likely be competing bids from
other Member States. According to Alexander
Robinson, an associate at Dehns, if the UK were
to leave the agreement, there could be many other
issues to resolve. “It seems, at present, that British
patent attorneys should retain the right to represent
parties in litigation at the UPC, and British nationals
would still be eligible to act as technical judges in the
court, even if the UK itself is not a member. Exclusion

CORPORATE DISPUTES Apr-Jun 2018 11
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of the UK would be a severe blow to the system,
however, due to the size of the UK market and the
UK's importance as a centre for patent litigation.
The UPC/Unitary Patent system would
potentially be much less attractive to
users without the UK,"” he says.

The UK government may hope that
the Unitary Patent and the UPC are
well underway before the country
finally leaves the EU in spring 2019.
Logistically, it would be advantageous
for the country to be operating within
the new system before Brexit is
finalised. The complications which
would accompany removing the UK
from an operational UPC could be myriad. Equally,
relocating the court to elsewhere in the EU could
also be problematic.

Realistically, however, it may be difficult for the UK
to remain part of entire system post Brexit, according
to Jack Gunning, a senior associate at Forresters.
“When the UPC was written, it was envisaged
that only EU members would be part of it, so, for
example, Switzerland would not join. However, there
are a number of practitioners, particularly in the UK,
who believe that the UK may remain part of the UPC
post Brexit. Membership of the Unitary Patent is
separate from membership of the UPC. The unitary
patent is brought into force by an EU regulation — an
instrument of EU law. It therefore seems impossible
for the UK to participate in the unitary patent without

hoped.”
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being an EU Member State unless there is significant
modification of the unitary patent.”

“Despite confusion surrounding the UK’s
position, the ratification process within
the European bloc continues. Though
not, perhaps, at a pace many would have

European ratification

Despite confusion surrounding the UK's position,
the ratification process within the European bloc
continues. Though not, perhaps, at a pace many
would have hoped. “The German ratification faces a
legal challenge that could derail the whole project,”
points out Paul Misselbrook, a partner at Appleyard
Lees. “Importantly though, the German ratification
now faces a lengthy delay with a final decision not
likely before 2020, which will almost certainly be
after Brexit. There is an outside chance the German
ratification could proceed quickly this year. But
optimism is running out.”

A quick German ratification to enable the
UPC to start before Brexit relies on the German
constitutional court declaring the complaint

www.corporatedisputesmagazine.com
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inadmissible and soon. In mid-January, the German
Bar Association published its opinion that the
constitutional complaint halting the UPC’s passage
into law in Germany was ‘inadmissible” and
‘unfounded’. However, the German constitutional
court has not given any indication of whether they
agrees with the German Bar Association’s partisan
opinion nor when a decision on admissibility can be
expected. Fifteen Member States have ratified the
UPC Agreement to date, and more are expected to
follow shortly, though nothing will be certain about
the UPC's implementation until both British and
German ratification is secured.

Trademarks

Fortunately, the European Patent Office and the
European Patent Convention are independent of
the EU. Therefore, Brexit will have no impact on the
existing European patent system. After Brexit, it will
still be possible to apply to the European Patent
Office and to obtain patent protection in the UK,
in exactly the same way as companies do today.
However, Brexit will still have a significant impact on
pan-European rights, such as EU trademarks and
designs. “Any EU trademark or design application
filed at the EU Intellectual Property Office (EUIPO)
after the UK actually leaves the EU will very likely not
give protection in the UK, depending on the terms of
the UK's exit from the EU,” says Dr Gunning. “Further,
people will likely have to ‘convert’ or ‘re-register’
their existing rights to obtain separate protection in

www.corporatedisputesmagazine.com
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the UK. Exactly how this might be implemented is
not yet clear.”

Given Brexit's expected impact on trademarks
across the European bloc, it is unsurprising that
organisations are taking action. “There has already
been an upsurge in domestic trademark and design
filings, and this is likely to continue as EU rights
cease to apply,” says Richard Willoughby, a partner
at D Young & Co. “It is hard to imagine businesses
deciding not to have protection in the UK, or not to
enforce their rights in a major market. In addition,
the UK's IP courts and jurisprudence on harmonised
law are widely respected in Europe and worldwide,
and | would expect that to continue.

While ratification is close, final implementation
of the Agreement is still some months away.

The UPC Preparatory Committee has noted that

the provisional application phase — the period in
which the Administrative Committee, the Budget
Committee and the Advisory Committee will be able
to conclude necessary agreements with third parties
and formalise all the preparatory work done by the
Preparatory Committee — will take between six and
eight months to get the right provisions in place for
the UPC Agreement to come into force.

As has become customary since 23 June
2016, speculation and confusion surround the
UK's relationship with European legislation and
institutions. Though ratification has not yet been
forthcoming, one could argue that swift action would
be in the UK and the EU’s wider interest. (D
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ADR IN THE UAE:

NEW AR
PROPOS

BY FRASER TENNANT

ne of the most significant global trends

in the world of alternative dispute

resolution (ADR) in recent years has been
the increasing popularity of arbitration as the
preferred means of resolving complex, high-value
international disputes. One offshoot of this favour
is that arbitration is susceptible to developments in
international ADR best practice.

One example of the international ADR community’s
sway is the Dubai International Arbitration Centre’s
(DIAC) decision to amend its arbitration rules —a
resolution first announced by the DIAC during Dubai
Arbitration Week in November 2017. Last updated
in 2007, the rules were deemed by the DIAC’s board
of trustees and executive committee to no longer

www.corporatedisputesmagazine.com

SBITRATION RULES
-D BY DIAC

be in sync with the innovations and best practices
in arbitration that have taken root across the globe
over the past decade.

According to Baker & McKenzie Habib Al Mulla,
the key objectives of the Draft Rules are to: (i)
maintain the procedural economy of the arbitration
process to ensure that the process is conducted
in a transparent and cost-efficient manner; and (ii)
facilitate and enhance the enforcement of DIAC
awards pending the promulgation of the long-
awaited UAE arbitration law. Moreover, the changes
are designed to ensure the efficient conduct of DIAC
arbitrations, not only during the arbitration process,
but also at the time of ratification and enforcement

CORPORATE DISPUTES Apr-Jun 2018 15
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of DIAC awards — elements of crucial importance to
the international business community.

Other arbitral institutions that have amended
their rules in recent times include the Singapore
International Arbitration Centre (SIAC) on 1 August
2016, the Stockholm Chamber of Commerce (SCC)
on 1 January 2017 and the International Chamber
of Commerce (ICC) on 1 March 2017. Regionally, the
Bahrain Chamber for Dispute Resolution (BCDR-AAA)
introduced new rules on 1 October 2017. The SIAC
also introduced its investment arbitration rules on 1
January 2017.

In the view of Tom Snider, a partner and head
of arbitration at Al Tamimi & Company, the
changes introduced by the DIAC will make it more
competitive, vis-a-vis rival arbitral institutions such
as the DIFC-LCIA Arbitration Centre (DIFC-LCIA),
the case load of which is currently on an upward
trajectory.

“Arbitration continues to be the most popular
method of resolving disputes in the United Arab
Emirates (UAE) and the DIAC is used for a significant
proportion of those disputes,” says Charles Maeng,
an associate at Berwin Leighton Paisner LLP. “It was
therefore prudent for the DIAC to refresh its rules to
incorporate new international developments — aimed
at improving efficiency and fairness — to maintain its
position as one of the leading arbitral institutions in
the region.”

While the DIAC's revisions to its arbitration rules
have been announced and are generating much

16 CORPORATE DISPUTES Apr-jun 2018
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discussion, they are, however, not quite ready

to play their part on the arbitration stage. “It is
important to note that the new DIAC rules have not
yet been implemented and remain in draft stage at
the moment,” advises Katy Hacking, an associate
at Simmons & Simmons Middle East LLP. “However,
it appears that the Draft Rules are only waiting
approval in the form of the issuance of a decree

by H.H. the Ruler of Dubai to give them sovereign
effect.”

Key changes

With smoother arbitral procedures and
processes the overall aim of the DIAC, many of the
amendments to the rules are clearly designed to
streamline the approach to arbitrations. The draft
documentation also makes a strong play for a more
international presence.

“The changes can be broadly divided into two
categories: procedural certainty, and speed and
efficiency,” says Mr Maeng. “Provisions such as
emergency arbitrations, expedited proceedings
and the ability of the arbitral tribunal to sanction
counsel and parties for misconduct should make
dispute resolution faster and more efficient.” The
amendments to the rules are also expected to
reduce the number of parallel proceedings and help
avoid duplicated costs.

That said, according to Ms Hacking, the biggest
change to the DIAC rules is the switch in the
default arbitral seat, from mainland Dubai to the

www.corporatedisputesmagazine.com
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Dubai International Financial Centre (DIFC). “Under
the current DIAC rules, where the parties had not
specified the seat of the arbitration in their contract,
or were otherwise unable to agree on the seat, the
default seat of the arbitration would be mainland
Dubai,” she explains. “Accordingly, the
arbitral proceedings would take place
in accordance with mainland Dubai
legislation — primarily the UAE Civil
Procedure Code —and would fall under
the supervision of Dubai courts.”

However, as stated in the Draft
Rules, unless agreed otherwise the
default seat of DIAC arbitrations will
now be the DIFC. “This is a welcome
development for parties wishing to
have disputes resolved in the UAE,
not least because the DIFC courts
will usually simply uphold and not look behind the
merits of an arbitral award which results in a more
straightforward and certain ratification process than
often experienced in the Dubai court system.”

An additional benefit of the shift to the DIFC is
the perception that DIFC courts are generally more
arbitration-friendly than their counterparts in Dubai.
“A significant difference for international parties is
that business in the DIFC courts is conducted in
English, whereas Arabic is the language of the Dubai
courts,” notes Mr Maeng. “This may obviate the need
for often substantial amounts of written material to
be translated.”

www.corporatedisputesmagazine.com
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Another notable change is that awards made
by arbitral tribunals will now be deemed to have
been signed and issued at the seat of arbitration,
regardless of whether the award signature was
physically obtained there. Previously, arbitrators

“While the DIAC'’s revisions to its
arbitration rules have been announced and
are generating much discussion, they are,
however, not quite ready to play their part
on the arbitration stage.”

were obliged to appear in the UAE in person —an
interpretation of the Civil Procedure Code which the
DIAC's new Draft Rules clarify.

“Under the UAE Civil Procedure Law — which
applies to arbitrations outside of the DIFC and Abu
Dhabi Global Market (ADGM) — arbitration awards
are required to be signed in the UAE,” says Adrian
Cole, a partner at King & Spalding. “This necessitates
international tribunals travelling to the UAE to sign
awards after their completion. This causes delay and
incurs expense, which could be saved under the
Draft Rules. However, whether this provision ‘trumps’
the UAE Civil Procedure Law remains to be seen, as
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parties and tribunals may not be prepared to take
that risk with their awards.”

Supplemental revisions

Further revisions to the existing rules include
an effort to address multiple parties and multiple
contracts, including consolidation and joinder. Those
engaged in complex contracting structures — such
as those commonly found on large infrastructure
projects — will now be able to take advantage of
provisions in the Draft Rules for all related disputes
to be dealt with in one proceeding, if necessary. This
has the potential to significantly save on costs and
avoid the dangers of inconsistent decisions in related
proceedings. Also proposed is the introduction of a
Secretariat to administer and scrutinise draft awards,
in the anticipation that this will encourage awards of
a higher quality and reduce scope for challenges.

“The Draft Rules have also clarified the position
in respect of the fees of lawyers and experts,” adds
Ms Hacking. “Currently, these are considered to be
irrecoverable costs, but the Draft Rules have now
clarified this issue, making it clear that such fees will
be recoverable.”

Domestic and international response

Although unpublished as yet, by all accounts the
changes made to the DIAC's arbitration rules have
been met with an enthusiastic reception from the
international arbitral community since they were first
aired during the latest Dubai Arbitration Week.
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“The response from the arbitration community in
the UAE has been very positive,” notes Mr Maeng.
“The DIAC rules are perhaps the most commonly
used arbitrational rules in the region, and all
arbitrations commenced after the introduction
of the Draft Rules will enjoy the innovations and
efficiencies. Businesses need a dispute resolution
process which is flexible, certain and fair. The Draft
Rules go some way towards addressing the needs of
both the arbitration and business communities.”

Others believe it is too early to draw a consensus.
“The response of the international arbitration
community to the Draft Rules is yet to be fully
seen given that the Draft Rules have yet to be
implemented,” suggests Ms Hacking. “However,
given the nature of the proposed changes it is
likely that they will be welcomed. If the Draft Rules
are implemented as currently drafted, they are
likely to bring much needed clarity and certainty
to businesses who are involved in arbitration,” she
adds.

Impacts on contracts

Among the issues the arrival of the Draft Rules
may spark among businesses operating in the UAE
is the need to amend existing contracts and draft
new agreements in order to take advantage of the
new regime. “Businesses should carefully consider
what form of dispute resolution they wish to engage
in to resolve their disputes and provide for this in
their contracts,” advises Mr Cole. “Arbitration is a
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commonly favoured mechanism as it gives parties
autonomy they do not enjoy in state courts, allowing
them to choose members of the tribunal, the rules
and procedure to be adopted, among other things.
In addition, arbitration is generally considered to be
more confidential than court, where proceedings
often proceed in public.”

Furthermore, in the majority of cases, arbitration
clauses in contracts will specify the institution and
therefore the rules that will govern the arbitration.
That said, the version of the rules to be applied
is usually not stated. “Where this is the case, any
new arbitration commenced following the formal
introduction of the Draft Rules will be subject to
the Draft Rules, and no other steps are necessary,”
explains Mr Maeng. “Where the arbitration clause
identifies a specific previous version of the DIAC
rules as being applicable, for example the 2007
version of the rules, parties can amend their
arbitration agreement to specify that the DIAC rules
current at the time of commencing an arbitration
will apply. The same applies when entering into new
contracts.”
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Arbitration modernity

As the financial and commercial hub of the UAE,
Dubai already has the standing of a regional centre
for arbitration, with the DIAC playing a central role.
However, given the absence of a modern arbitration
law in the UAE — such as the UNCITRAL Model Law-
based arbitration laws adopted by its neighbours in
the region, including Saudi Arabia — the region may
be constrained to some extent. This, though, may be
about to change, with a new federal UAE arbitration
law rumoured to be introduced.

Should this come to pass, and assuming the
DIAC's Draft Rules are duly promulgated by decree
and take effect, the impact on dispute resolution in
the region is likely to be substantial and far-reaching.
Indeed, they could be major contributing factors
toward maintaining as well as accelerating the
DIAC's status as a major arbitration institution and
the UAE as a leading regional hub. (D
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Elie Kleiman is a partner at Freshfields Bruckhaus Deringer LLP.
He is a member of the dispute resolution team and is the managing
partner of the Paris office. Mr Kleiman's clients come from a variety
of sectors and industries. He has in-depth knowledge of the oil &
gas, mining, chemicals and pharmaceutical areas.

Adrian Cole leads King & Spalding’s Middle East dispute resolution
practice. A construction law specialist advising on disputes relating
to energy and infrastructure development, prior to becoming a
lawyer Mr Cole qualified as an engineer and quantity surveyor and
has first-hand experience of the practical issues in the engineering
and construction industries.

Julie Bédard concentrates her practice on international litigation
and arbitration. She regularly advises clients on the drafting

of dispute resolution clauses and has served as counsel in
international arbitration proceedings held under the auspices of
the International Chamber of Commerce, the American Arbitration
Association, the International Centre for Dispute Resolution and the
International Centre for Settlement of Investment Disputes.

Marco Tulio Venegas is a partner at Von Wobeser y Sierra with
18 years' international experience, both on a professional and
educational level. The youngest partner ever promoted by the
firm, he has saved his clients billions of dollars and has protected
and resolved several of the most complex and consequential
litigation and arbitration matters for both multinational clients and
governments around the world.
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CD: Why is it important to ascertain the
ability to enforce an arbitral award - both
practically and legally - at the outset of
a dispute? What are the key issues that
need to be addressed at this stage?

Kleiman: Ascertaining the ability to enforce
an arbitral award is important before
a dispute arises. This exercise needs
to be conducted as early as possible,
and ideally before agreeing the terms
of the arbitration clause. The choice of
the seat of arbitration, for example, is
critical. The seat of arbitration is where
the arbitral award can be set aside and
some jurisdictions also allow arbitration-
unfriendly injunctions. It is therefore
crucial for the award-creditor that the
seat of arbitration be a ‘safe seat’, an
arbitration-friendly jurisdiction. Regarding
practical considerations, a claimant
or counterclaimant must, as early as possible,
understand where the respondent has assets,
including receivables. When dealing with groups of
companies, one should think tactically about the
possibility of joining affiliates that were involved in
the negotiation and performance of the agreement.

Bédard: It is important to determine whether
it is worthwhile to spend time and resources on
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the dispute. Many clients, understandably, are not
inclined to devote significant time, energy and
financial resources to a dispute, if they do not

have solid prospects of recovering on the award.
Assuming a lack of voluntary compliance with the
award, the key is to determine whether, in practice, it
will be possible to find assets and execute on them.

“Arbitration is just a private form of
dispute resolution; however, from an
attorney’s perspective it shares the

same concerns regarding the potential
enforcement of the final award.”

Marco Tulio Venegas,
Von Wobeser y Sierra

A recurring sensitive issue arises when the assets
are located only in the home jurisdiction of the
defendant, and a concern exists that the courts in
that jurisdiction may not be sufficiently independent
and impartial to support the enforcement of the
award.

Venegas: Arbitration is just a private form of
dispute resolution; however, from an attorney’s

perspective it shares the same concerns regarding
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the potential enforcement of the final award.
Consequently, as in any other type of litigation, the
basic recommendation about potential enforcement
should be traced back to the moment in which

the commercial relationship and the respective
contracts were executed. If, from the beginning of
the relationship, there are enough legal protections
and guarantees, then the ability to enforce during

a dispute increases. Additionally, it is healthy, at
least in longstanding commercial relationships,

to periodically monitor the performance of the
obligations and, if possible, the financial situation

of the other party. If, at some point, there are signs
of the financial capabilities of the other party
deteriorating or if the performance of the obligations
begins to be defective, then parties should request
additional guarantees and reassess the future of the
contract.

Cole: The goal of nearly all arbitrations is to obtain
an award that is capable of being enforced. Article
four of the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards sets
out the grounds on which an international arbitral
award may be refused. These include defects in
the arbitration agreement, either because of some
incapacity in the parties or because the arbitration
agreement is not valid under the applicable law.
Failure to give proper notice of the arbitration or
its proceedings or prevent in any other way a party
presenting its case will also prevent enforcement.

www.corporatedisputesmagazine.com
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The arbitration must only deal with that which is
within its jurisdiction, by a tribunal composed and
operating in accordance with the procedure agreed
by the parties or the law of the country where the
arbitration took place. The dispute also must be one
which is capable of determination by arbitration and
the resulting award is not contrary to public policy.

CD: What strategies might be used by a
losing party to challenge an arbitral award
and frustrate the enforcement process?

Bédard: The losing party may attempt to move
to set aside or annul the award in the place of
arbitration. This is an uphill battle, and courts in many
jurisdictions will not set aside an award lightly. If the
place of arbitration is also the home jurisdiction of
the losing party and the courts are not necessarily
independent or impartial, then it is possible that the
losing party may be able to gain more traction with
an attempt to set aside the award. We have also
seen situations where the losing party moved to
annul the award in its home jurisdiction, even though
this was not the place of arbitration. This strategy is
extreme and normally should not be entertained by
courts under any circumstances.

Venegas: There are several scenarios in which
awards may be challenged or frustrated. First, a
losing party may have willingly created several
potential arguments of violations of due process
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during the arbitration, knowing that the likelihood

of losing was high. In this scenario, the other party
should be alert and constantly ask the arbitral
tribunal to correct any potential breach of due
process. Another strategy commonly employed,
once the award is rendered, is to try to try to illegally
transfer to or hide assets with a third party or to
artificially create debts between companies so that
the enforcement becomes financially unviable. Other
illegal strategies include changing domicile to a place
in which the courts may not have much experience
in enforcement proceedings of arbitral awards.

Cole: Losing parties will often carefully consider
national arbitration laws, as well as the New York
Convention, to see if any mandatory requirements
for recognition and enforcement of arbitral awards
have been breached. Particularly fertile complaints
are that due process was not followed or that the
enforcement of the award is contrary to public
policy. In the case of due process, losing parties
may seek to assert that the tribunal did not follow
the process agreed by the parties or that there
was some other impediment to it presenting its
case. Public policy, by comparison, is a much more
uncertain ground. Often described as an ‘unruly
horse’, public policy is often subjectively applied,
with applicable criteria changing from time to time.

Kleiman: A losing party may typically attempt
to seek the setting aside of the arbitral award
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before the courts of the seat of arbitration

and simultaneously try to defeat or slow down
enforcement with stay of execution applications to
the courts where assets are located, which many
jurisdictions may permit, based on the provisions

of Article VI of the New York Convention. In France,
such tactics are generally not efficient because
arbitral awards are immediately enforceable, even
pending set aside applications, unless a stay of
execution is ordered which French courts seldom do.
French courts also decide matters of arbitral award
recognition and enforcement based on their own
review without regard to what the courts of the seat
of arbitration may have decided.

CD: Once it is clear that an award will
not be honored by the non-prevailing
party, what are the main methods of
enforcement typically available to the
winning side?

Venegas: The New York Convention allows the
winning party to seek the enforcement of the award
in any county in which the losing party may have
assets. Thus, parties should identify the location
of the assets and, if possible, bring enforcement
action before the courts of the relevant countries.

In addition to the enforcement proceedings, some
jurisdictions allow parties to ask for preliminary
measures to secure enforcement. In those
jurisdictions, of course, it is advisable to seek this
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type of measure. Ultimately, if the enforcing party Dubai International Financial Centre (DIFC) or Abu
secures assets and has a strong position before the Dhabi Global Market (ADGM) financial free-zones.
courts, it is likely that the losing party may try to The DIFC courts have been a common route to

settle the case to avoid further expenses and losses.  the enforcement of awards in onshore Dubai, and
elsewhere in the UAE, through ‘condulit jurisdiction
Kleiman: The methods of enforcement that between the DIFC courts and the Dubai courts.
can be used by the award-creditor will be those However, a series of recent cases determined by
available at the place where enforcement is sought.  the Joint Judicial Tribunal has cast doubt on the
Under Article Ill of the New York Convention, arbitral  effectiveness of the conduit jurisdiction in certain
awards must be enforced in accordance with the cases.
rules of procedure of the territory where the award
is relied upon. In France, a variety of
protective and enforcement measures
are available that involve the registration "
of a surety on property, court ordered The methods of enforcement that can
escrow, attachment of tangible and be used by the award-creditor will
intangible properties and foreclosure. be those available at the place where

It is possple to take ear!y |nt§rlm a§set enforcement is sought.”
preservation measures in anticipation of

future enforcement steps. For example,
while a set aside application is pending,

the award-creditor may freeze its debtor’s Elie Kleiman, _
Freshfields Bruckhaus Deringer LLP

’

assets.

Cole: The main methods of enforcement Bédard: Enforcement depends on a thorough
are to bring an action for the recognition and examination of the location of potential assets
enforcement of an award in courts in which the available for execution and the assessment of the
arbitration was seated or alternatively to bring likelihood of success of enforcement in the relevant
such an action overseas. In the UAE, this typically jurisdictions.

involves commencing a court proceeding, either
in the local Arabic courts or in the courts of the
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CD: In your opinion, how effective are
international treaties and conventions in
providing effective and robust methods of
enforcement around the world?

Cole: Most lawyers would agree that the
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards is a very
successful piece of legislation, facilitating the
recognition and enforcement of arbitral awards
in nearly 160 countries worldwide. Countries that
have not joined the New York Convention tend
to suffer from a lack of international investment,
as without a reliable means of enforcing foreign
arbitral awards, international investors often
consider the risk of investing or contract